STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
GRI FFI N S CARPET MART, | NC.
Petiti oner,
VS. Case No. 98-5654

DEPARTMENT OF REVENUE

Respondent .
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RECOMMVENDED CORDER

Upon due notice, WlliamR Cave, an Admnistrative Law
Judge for the Division of Adm nistrative Hearings, held a forma
hearing in this matter on January 18, 2000, Tall ahassee, Florida.

APPEARANCES

For Petitioner: James F. McCollum Esquire
Law O fices of Janes F. MCollum P.A
129 Sout h Commerce Avenue
Sebring, Florida 33870-3698

For Respondent: John M ka, Esquire
Ni chol as Bykosky, Esquire
O fice of the Attorney General
Department of Legal Affairs
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

| s the purchase or use of tangible personal property by a
contractor who purchases material and supplies for use in
perform ng non-public works contracts taxabl e under Chapter 212,
Florida Statutes, and Rule 12A-1.051, Florida Adm nistrative

Code?



PRELI M NARY STATEMENT

On Cctober 26, 1998, the Departnment of Revenue (Departnent)
issued its Notice of Decision to Petitioner Giffin's Carpet
Mart, Inc. concerning the Departnent's Sal es and Use Tax Audit
Assessnent of Petitioner's business covering the period from
Novenber 1, 1992 through Cctober 31, 1997, which also included an
assessnment for Local Governnent Infrastructure Surtax. Anong
ot her things, the Notice of Decision advised Petitioner of its
appeal rights. By letter dated Decenber 18, 1998, and received
by the Departnent's Agency O erk on Decenber 23, 1998, the
Petitioner requested a formal hearing under Chapter 120, Florida
Statutes. By letter dated Decenber 29, 1998, the Depart nent
referred this matter to the Division of Adm nistrative Hearings
(Division) for the assignnent of an Adm nistrative Law Judge and
for the conduct of a formal hearing.

At the hearing, Petitioner presented the testinony of John
T. Giffin. The deposition of John T. Giffin taken August 20,
1999, was received in addition to his live testinony at the
hearing. The depositions of Garth Wnsor taken Septenber 27,
1999, Robert Flores taken Septenber 27, 1999, Randy Rei ner taken
Septenber 27, 1999, Elizabeth Bosco Turner taken June 25, 1999,
and Rose Chancey taken July 16, 1999, were received in |ieu of

their live testinony at the hearing. The deposition of John T.



Giffinis received subject to the objections to his testinony
made by Giffin's counsel, which are sustained. The depositions
of Rose Chancey and Elizabeth Bosco Turner are received subject
to the objections to their testinony nade by the Departnent's
counsel, which are sustained. The Departnent presented the
testinmonies of Richard B. Turnbull and Jonathan E. Swift. The
Departnent's Conposite Exhibits nunmbered 1 and 2 and the
Departnent’'s Exhibit nunbered 3 were received in evidence.
Sections 120.80(14), 212.02, 212.031, 212.05, 212.054, 212.06,
212.18 and 213.06, Florida Statutes, and Rules 12A-1.006, 12A-
1. 016, 12A-1.051, 12A-1.070, 12A-1.091, and 12A-15, Florida
Adm ni strative Code, were officially recognized.

Petitioner's Unopposed Mdtion to Allow Late Filing of Brief,
whi ch was treated as a Motion to Extend the Tine for Filing
Proposed Fi ndings of Fact and Concl usions of Law, was granted
wi th the understanding that any tinme constraint inposed under
Rul e 28-106.216(1), Florida Adm nistrative Code was wai ved in
accordance with Rule 28-106.216(2), Florida Adm nistrative Code.
The parties filed their Proposed Recommended Orders under the
extended tine frane.

FI NDI NGS OF FACT

Upon consi deration of the oral and documentary evi dence
adduced at the hearing, the follow ng relevant findings of fact

are nade.



1. Petitioner is a Florida Corporation having its principal
pl ace of business |ocated at 560 H ghway 27 North, Sebring,
Florida 33820, and is subject to the taxes inposed under Chapter
212, Florida Statutes.

2. The Departnent is the agency authorized to adm nister
the tax laws of the State of Florida, pursuant to Section 213. 05,
Fl ori da Statutes.

3. The Departnent is authorized to prescribe the records to
be kept by all persons subject to taxes under Chapter 212,
Florida Statutes. Such persons have a duty to keep and preserve
their records, and the records shall be open to exam nation by
the Departnent or its authorized agents at all reasonable hours
pursuant to Section 212.12(6), Florida Statutes.

4. The Department is authorized to conduct audits of
taxpayers and to request information to ascertain their tax
ltability, if any, pursuant to Section 213.34, Florida Statutes.

5. The Departnent conducted an audit of Petitioner to
determine if Petitioner was properly collecting and remtting
sal es and use tax to the Departnent.

6. The audit covers the period from Novenber 1, 1992,

t hrough Cct ober 31, 1997.

7. Petitioner is a retail carpet store, selling carpet and
other flooring material, both installed and non-installed, in
Sebring, Florida, and the surrounding areas. An invoice is

prepared for each sal es transaction.



8. Petitioner rents the building in which its business is
conducted and where Petitioner’s inventory and supplies are
stored. Petitioner pays rent nonthly. During the audit period,
tax was neither paid nor collected on the rent paynents.

9. Petitioner purchases carpet sanples fromout-of-state
vendors for use in its business. During the audit period, sales
tax was not paid on all purchases.

10. Petitioner collected tax on the price of the carpet or
other flooring materials, as reflected on the invoice, where the
custoner was a taxpaying entity and collected tax on the total
price on the invoice when the invoice specified installation.

11. Petitioner did not collect tax on the price of the
carpet or other flooring material, as reflected on the invoice,
for tax-exenpt entities, whether the invoice reflected the carpet
or other flooring material as installed or non-install ed.

12. On May 18, 1998, a Notice of Intent to Make Audit
Changes was presented to Petitioner. Additional sales and use
tax and infrastructure surtax were determned to be due for the
follow ng taxable events: (a) rental expenses; (b) taxable
purchases of sanples; and, (c) sales to tax-exenpt entities where
the sale of carpet or other flooring materials included
installation to real property.

13. On May 18, 1998, Petitioner paid the additional tax
assessed for taxable rental expenses and taxabl e purchases of

sanpl es and has been given credit for such paynent.



14. Petitioner protests the tax assessed on the cost price
of carpeting used where the custonmer was a tax-exenpt entity and
the sales price included installation.

15. On July 16, 1998, the Departnent sent to Petitioner its
Noti ce of Proposed Assessnment showi ng that Petitioner owed
additional sales and use tax and infrastructure surtax in the
amount of $13,569. 15 and $2, 188. 01, respectively. Added to the
tax owed by Petitioner were penalties in the anount of $6, 730.78
and $1, 085.02, respectively, and interest through July 16, 1998,
in the anmount of $4,627.66 and $736. 95, respectively. The total
assessnent was $24,927.59 and $4, 009. 98, respectively. Credits
in the anmount of $8,233.87 and $1, 372. 30 respectively, have been
appl i ed agai nst the taxes assessed and reflect the paynents nade
by Petitioner on May 18, 1998.

16. The anount of taxable rental expenses reported on the
audit work paper Schedule B010 is consistent with Petitioner’s
nmont hly reports.

17. The anmount of taxable sanple expenses reported on the
audit work paper Schedule B020 is consistent with Petitioner’s
nmont hly reports.

18 The anobunt of exenpt sales reported on the audit work
paper Schedule B030 is consistent with Petitioner’s nonthly
reports.

19. Petitioner tinely filed a witten protest of the

Department’ s proposed assessment.



20. On Cctober 25, 1998, the Departnent issued its Notice
of Decision as to the protest of Petitioner. The proposed
assessnment was sustai ned by the Departnent.

21. Al invoices in the Departnment’s Conposite Exhibit
nunmbered 2, with the exception of invoices nunbered 68, 197, 262,
432, 481, 482, 497, and 498, which are related to transactions
that do not involve real property, are records of contracts
bet ween Petitioner and the tax-exenpt entity to furnish and
install wall-to-wall carpet or other flooring materials on real
property. There is no retained title provision in any of these
contracts.

22. Wth the exception of invoices nunbered 68, 197, 262,
432, 481, 482, 497, and 498, the invoices contained in the
Departnent’ s Conposite Exhibit nunbered 2 reflect an inprovenent
bei ng made to real property.

23. Each of the invoices in the Departnent’s Conposite
Exhi bit nunbered 2 corresponds to a specific entry in Schedul e
BO30 of the audit work papers and which is included under Tab 7a,
pages 19 through 32, of the Departnent’s Conposite Exhibit
nunbered 1.

24. \Wen Petitioner installed, or subcontracted the
installation of carpet, the carpet was affixed to the floor by
glue, nails, or other neans and becane the finished floor.

25. Although tack strips, glue, nails, seam ng tape, and

other itens were not listed on the invoice, these itens are



comonly used in the industry to conplete performance of
contracts such as those involved in this proceeding.

26. In providing for the installation of carpet or other
flooring materials involved in this proceeding, Petitioner
engaged subcontractors and paid the subcontractor by the square
yard. The square yard price included all materials and | abor.
Wth sonme exceptions, such as netal strips, materials used in the
installation of the carpet or other flooring materials were not
reflected on the invoices.

27. Since there was no item zation of parts and | abor, the
i nvoi ces contained in the Departnent’s Conposite Exhibit nunbered
2, with the exception of invoices nunbered 68, 197, 262, 432,
481, 482, 497, and 498, are |unp-sum contracts.

28. During his testinony at the hearing, John T. Giffin
described Petitioner’s invoices as |unp-sum contracts.

29. Petitioner argued that the Departnent had failed to
provi de the proper information and training concerning the
Departnment’s position on the inposition of the tax. However,
based on the testinony of the Departnent’s w tnesses concerning
this matter it appears that sufficient information and sufficient
trai ning concerning the Departnent’s position on the inposition
of the tax was readily available to Petitioner or its enpl oyees.

30. The nonconpliance by Petitioner with the applicable
sales and use tax rules was not due to willful negligence,

willful neglect, or fraud.



31. It is the recommendation of the Departnent’s enpl oyees
that the penalty assessed in this matter be wai ved.

32. As of January 18, 2000, the total sales and use tax,
penalty, and interest was $17,658.80. The |ocal governnental
infrastructure total surtax, penalty, and interest was $2, 786. 58.
These totals do not reflect a downward adjustnent for the taxes,
penalty, and interest assessed agai nst invoices nunbered 68, 197,
262, 432, 481, 482, 497, and 498. For these invoices, the
adj ustnment for taxes assessed, penalty, and interest shall be
calculated fromthe date of each specific invoice and Petitioner
given credit for any taxes, penalty, or interest charged agai nst
it for invoices nunbered 68, 197, 262, 432, 481, 482, 497, and
498.

33. The interest that has been assessed for the taxes that
were not paid on the rent of the building or the carpet sanples

is appropriate. Petitioner does not disagree with this interest.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Section 120.57(1), Florida Statutes.

35. In an admnistrative proceedi ng, such as this one, the
Department’s burden is limted to a show ng that an assessnent
has been nmade agai nst the taxpayer and the factual and | egal

grounds upon which the Departnent nade the assessnent. Section



120.80(14)(b)2, Florida Statutes. The Departnent has net its

burden in this regard. The Departnent having met its burden, the

burden of going forward shifts to Petitioner to denonstrate by a

preponderance of the evidence that the assessnent is incorrect.
36. Rule 12A-1-051(1),(2)(a)-(f),(3),(16), and (40),

Fl orida Adm nistrative Code, provides in part as foll ows:

(1) This rule shall govern the taxability of
purchases or use of tangi bl e personal
property by contractors who purchase or

manuf acture materials and supplies for use in
t he performance of non public works
contracts. . . . The nmethod by which
contractors or subcontractors arrive at the
total contract price charged for repair,
alteration, inprovenent, and construction of
real property or for a conbination of work on
both real and personal property nust be
determ ned for the purpose of ascertaining
whet her the receipts fromsales nade to or by
t hem are taxabl e.

(2) Such contractors may include, anong
others, building, electrical, plunbing,

heati ng, painting, decorating, ventilating,
paper hangi ng, sheet netal, bridge, road,

| andscape or roofing contractors and they may
use one of the follow ng nethods in arriving
at the total contract price:

(a) Contracts in which the contractor or
subcontractor agrees to furnish materials and
suppl i es and necessary services for a |lunp
sum

(b) Contracts in which the contractor or
subcontractor agrees to furnish the materials
and supplies and necessary services on a cost
plus or fixed fee basis;

(c) Contracts in which the contractor or
subcontractor agrees to furnish materials and
supplies and necessary services with an upset
or guaranteed price which may not be
exceeded; and

(d) Contracts in which the contractor or
subcontractor repairs, alters, inproves or
constructs real property and wherein he

10



agrees to sell specifically described and
item zed materials and supplies at an agreed
price or at the regular retail price and to
conplete the work either for an additional
agreed price or on the basis of tine
consuned.

(e) When a contractor or subcontractor uses
materials and supplies in fulfilling either a
| unp sum cost plus, fixed fee, guaranteed
price or any kind of contract except one
falling in class (d) above, he becones the
ultimate consuner thereof. The person or
deal er who sells such materials and supplies
to such contractor or subcontractor is making
sales at retail and is required to coll ect
the tax from hi m based upon the receipts from
such sal es.

(f) In cases falling in class (d) above, the
contractor or subcontractor is deened to be
selling tangi bl e personal property at an
agreed retail price and shall collect tax
fromhis purchaser based upon the anount of
the recei pts fromsuch sal es, excluding
installation charges if separately stated. A
deal er selling to such contractor or
subcontractor nust obtain a resale
certificate in lieu of tax.

(3) If a contractor’s or subcontractor’s
business is only that of contracts in classes
(2(a),(b), or (c), he should not give a
resale certificate and should pay tax on any
of the materials and supplies purchased. |If
his business is also that of taking cl ass
(2)(d) contracts or of selling construction
mat eri als or other tangi ble personal property

at retail, he shall furnish his dealers with
a resale certificate on all purchases for
resale. |If a buyer gives a resale

certificate and thereafter consunes sone of
the materials and supplies purchased in the
performance of contracts in classes
2)(a),(b),or (c), he nust include in his
return to the Departnent of Revenue tax upon
the cost price of the materials and supplies
so used in addition to tax on retail sales
under class (2)(d) contracts. |If a
contractor or subcontractor purchases
materials and supplies without a resale
certificate and subsequently sells sone of
themat retail or uses themin fulfilling

11



37.

class (d) contracts, he nust collect the tax
t hereon and report and pay sane to the
Depart ment of Revenue. In such cases the
contractor or subcontractor may take the tax
paid by himto his dealers as a credit on his
report to the Departnent. Al contractors
and subcontractors nust maintain records in
accordance wth the requirenments of
s. 213.35, F.S., as created by section 6,
Chapter 88-119, Laws of Florida, of all
materials used in the perfornmance of
contracts for the inprovenent of realty,
adequate to show that the appropriate tax has
been accrued and remtted by themor paid to
their vendors, as the case may be.

* * %
(16) Materials purchased for use in the
performance of lunp sum cost plus, fixed fee
or guaranteed price contracts for the
i nprovenent of real property are taxable to
all contractors, including but not limted to
the foll owm ng contractors.
Bl ock and brick masons
Burglar and fire alarm system
Carpets (See subsection (40) of this rule)
Cement workers
Door
El ectri cal
El evat or and escal at or
Fenci ng
Fl oori ng

* * %

(40) A contractor or subcontractor is
construed to be inproving real property and
owes the tax on all materials and supplies
that he uses in fulfilling the contract when
he furnishes and installs wall-to-wall
carpeting pursuant to a lunp sum cost plus,
fixed fee, or guaranteed price contract when:
(a) There is no retained title provision in
t he agreenent; and

(b) The carpeting is affixed to the floor by
nails, glue or in sone other manner and
becones the finished floor. (Enphasis
supplied.)

Rul e 12A-15.001(1) provides as follows:

(1) For the purpose of admnistering the
D scretionary Sales Surtax (referred to as

12



the Surtax, or Tax), all rules relating to
Sal es and Use Tax (Chapter 12A-1, Florida
Adm ni strative Code) shall apply to the
Surtax, except in those situations where
rules relating to the Surtax have been issued
to clarify specific statutory provisions.

38. Petitioner has failed to neet its burden to show that
the Departnent’s assessnent was incorrect.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is reconmmended that the Departnent enter a final order
upholding its assessnents dated Cctober 25, 1998, of sales and
use tax, the local infrastructure surtax, plus applicable
interest against Giffin Carpet Mart, Inc., with credit being
provi ded for any paynents nmade and for the assessnents related to
i nvoi ces nunbered 68, 197, 262, 432, 481, 482, 497, and 498. It
is further recommended after considering all the circunstances
surrounding this case, that all penalties be waived.

DONE AND ENTERED this 7th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

WLLIAM R CAVE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 7th day of April, 2000.
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COPI ES FURNI SHED

James F. McCol lum Esquire
Law O fices of Janes F. MCollum P.A
129 South Commerce Avenue

Sebring, Florida 33870-3698

John M ka, Esquire

Ni chol as Bykosky, Esquire

O fice of the Attorney General
Department of Legal Affairs

The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Post O fice Box 6668

Tal | ahassee, Florida 32314-6668

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt exceptions within 15 days
fromthe date of this Recomended Order. Any exceptions to this
Recomended Order should be filed with the agency that will issue
the Final Order in this case.
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